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Mr. Edell. 

MR. EDELL: I would li!<e now to read the deposition 
of Dr. Walter E. Carroll, 

THE COURT: Members of the jury, I may hive 
explained this to you before, but let me do it again. 

Frequently, and the rules of Court permit, 
utilization of depositions instead of having the witness 
here and that usually is done either because, as in one 
case, one of the witnesses was deceased or also is permitted 
where a witness is beyond the subpoena power of the Court 
and cannot be compelled to attend. 

So in those instances we permit the deposition to 
be utilized in lieu of their being present here in court. 

Again, you should consider it as you would 
testimony of any other witness. 

MR. EDELL: I have Mr. Zuckoff here who would acc 
as Dr. Carroll. 

THE COURT: The same understanding that this is not 
really Dr. Carroll, but someone reading his answers. 

MR. EDELL: You can take the witness stand. 

THE COURT: I have a feeling Dr. Carroll is a 
little older. 

(The following is deposition testimony read of Dr. 

Carroll.) 

Q What is your date of birth? 


( 
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25f. 

1 

A August 17, 1902. 

2 

THE COURT: I was right. 

i 

Q Are you a licensee physician? 

4 

A Yes. 

S 

Q In which states? 

5 

A Massachusetts and I think about 12 others. I really 

7 

haven't kept that in uiind specifically. 

a 

Q Okay. 

9 

Let me go through certain facts and tell me whether 

10 

I am right, instead of you trying to recall specific dates. 

11 

You went to Jefferson Medical School in 

12 

Philadelphia? 

13 

A Yes. 

14 

Q And you graduated in 1928? 

15 

/ 

A Ye3. 

9 

0 Did an internship at St. Mary's in Philadelphia? 

17 

A Yes. 

1?? 

Q 1928 to 1930? 

19 

A Yes. 

20 

The second year was not internship. The second 

21 

year of that date I was chief resident at the hospital. 

22 

Q 1930 to 1931, you were a resident in the New York Eye 

23 

• and Ear Infirmary? 

24 

A Yes. 

2 5 

■Q You were a surgeon at St. Elizabeth's Hospital? 

< 
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A I S3. 

Q And you had a privilege at the Boston Dispensary. la 
that correct? 

A I did, because I was a teacher there. 

0 You were an associate surgeon in otolaryngology at the 
Mass. Sye and "ar Infirmary? 

A The last ten years I was an attending physician there. 

Q When you say "last ten years" — 

A Of ray appointment. 

C When was that, sir? 

A I finished the active service in 1362, I think. 

Q You were an instructor in otolaryngology at Harvard 
Medical School? 

A Third year medical student. 

Q When was that, sir? 

A I will have to say in the '50s, I'm not quite sure of 

the exact date, roughly eight to ten years. 

Q You were an instructor of otolaryngology in Tufts 

Medical Center? 

A Yes. 

Q When was that? 

A At the same time. 

Q You had attending privileges at Mass. General? 

A That was through the Sye and Ear Infirmary. 

Q What is Pratt Diagnostic Clinic? 


4 —-- 
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A That was the nexe then of where we taught the "alts, 
students. It now has a different name. 

Q You are board certified in otolaryngology? 

A Yes. 

0 Mince? 

A 193S. 

•IP.. SHELL: 1S3S, that was nv line. 

MR. 3UCKOYF: Yes. 

0 Have you limited your practice to otolaryngology? 

A T. do some eye work, too. 

Q Do you still practice? 

A lIO . 

Q when did you stop practicing? 

A Roughly five years ago. 

0 Do you recall doing work for Arthur D. Little? 

A Yes. 

0 What is your recollection of the first tine Arthur C. 
Little contacted you? 

A It was — as I recall, I never had much active contact 
with him, to tell the truth, it was a telephone call after 
having been suggested by a physician who was going to do 
this type of work, but didn't care to do it because he was 
too busy otherwise and they called me on the telephone at 
his suggestion. 

0 "hat was your understanding of the work that you were 


( 
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being a 

sited 

to perform 

for Arti 

hur D. Little? 

A TO 

just 

do routine 

examine 

Hons of nose and throat of 

people 

that 

tney would 

send to 

:r,e. 


Did they tell you the purpose of your examinations? 


A They didn't mention about any purpose. No, it jure 
what I 'would see on examination of nose and throat. 

Q 7/ho did you speak with in regard to setting up this 
procedure of examination? 

A It was a lady there who called me on the telephone, to 
tell you the truth. I forgot her name. 

Q Geneva Gray? 

A That's the name, yes. 

Q Do you understand ir was for the purposes of seeing what 
affect, if any, cigarette smoking had on individuals? 

A That was mentioned to me, not very seriously, you might 
say, but just mentioned tow me. I was just to examine tne.o. 
Q V/hen you say "to examine them," what was the nature of 
your examination, sir? 

A I examined the — specifically, the nose and throat of 
all these people that I had to see and see what changes wore 
present, if any. And if there was any changes, we went 
along in various examinations, that's all. 

Q Did the examinations include any examination of their 
lungs? 

A NO. 
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Q Why was that? 

A I wa3 specifically told just the nose and throat. 

HR. COHU: Your -loner, I request — 

MR. 5D3LL: I'll read it. 

THE COURT: Do I nave a copy of this oepot.it.ion? 

" MR. KEARNEY: T. have an extra copy. 

THE COURT: You den't mind? Can you get along 
without it? 

Mil. KEARIIEY: I certainly can, Judge. 

HR. EDELL: We're at page 13, your Honor, line 20. 
Q Did you inquire as to whether or not they wanted you to 
examine their lungs? 

A I did not inquire, but on several occasions on several 
people their lungs were X-rayed, just for my own 
information. 

Q Rut did you do any type of — 

A "o, on the lungs, no. 

2 ““ investigation? 

A Uo, not at all. 

Q That was not your field of expertise? 

A Ho. 

Q Was pulmonary medicine a recognized specialty in the 
1950s? 

A I suppose there were a few fellows in it, X really can't 
hnow. 
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Q Do you recall chin relation with Arthur D. Litt 
beginning about January cl 1752? 

A X — if somebody had asked r.*e previously what year it 
was, X would have ju sz .given an odd ciate. t don’t hr.cv, t-t 
if you think it was that, I will say so. 

0 Let u.e show you a letter you wrote to Arthur 0. Licrdf* 
in August of 1P32. He will mark it a;; Carroll exhibit one. 

PR. EDELL; It's in the jury binder at page one-, 
your Honor. 

MR. COI3M; :To objection. 

THE COURT: The jury may turn to it then. Page one 
after Carroll. 


MR. 0P2LL: Plaintiff's exhibit 2315, your Honor. 
THE COURT: It follows the Carroll tab, correct? 
MR. EDELL: Correct. 

0 First let's start with the signature. 

Is that your signature? 

A That sure looks Like it. 

o Take a look at the letter and see if it refreshes your 
recollection as to when, approximately when you bevgan ycur 
relationship with Arthur D. Little. 

A X guess that would tie in with it all right. 

Q I'm sorry? 

A I guess that would tie in with it all right. 

Q Let me show you another document. 
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iIP,- COHN; Ycur Honor, this is one of the ..'ecu.'-'.-into 


I mentioned earlier. 


binder. 


THE COU?.T: What in it? W'.iat 's the document? 

MR. EDHLL: It'i; P-2315. It's page two of r.na jury 


:-R. COHN: I request that the jury not turn to it. 
TH? COURT: 1*11 see counsel. 

The jury should not turn to it yet. 

(The following takes place ac sidebar.) 

MR. EDELL: Can I just get the transcript for a 


second? 


THE COURT: Yes. 

V7hat's the objection? 

MR. COHN: The objection, your Honor# is that it 
reflects a Federal Trade Commission proceeding against 
Liggett. And I would like to have the opportunity to argue 
that that Federal Trade Commission proceeding is irrelevant# 
should not be mentioned in this case. 

THE COURT: Isn't this an affidavit that this 
witness filed? 

MR. EDSLLs Yes. 

MR. COHN: Yes, ycur Honor. 

THE COURT: So what does that have to do with it? 

HiR. COHN: Again, it was used to refresh his 
recollection. The man was at this time, I think, some thing 
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j.ike 83 years old. 

THE COUNTS 


question. 


wrong with that? 



-■r 


MR. EESLL; He didn't say -- 

MR. COHN: that's wrong with it, your Honor, thac 
the heading — if we could blank this off, I have no 
problems with it at all. 

THE COURT* t see. 


MR. conn: That's my problem with it, your Honor. 

I have no problems with anything in the affidavit. I'm 
trying to suggest that until your Honor rules on my FTC 
objection, we proceed on that basis. I have no objection to 
the — all he says is you have the affidavit is right. 

THE COURT: I3 ne asked — 

MR. SDELL: It's past recollection recorded, 
because he doesn't — 

THE COURT: Is he asked whether he filed an 
affidavit in that proceeding? 

MR. 3DELL: He says, that looks like my signature. 

Do you recall executing, you don't remember that? 

I don't recall that. I don't recall that. 

Would you take a look at the affidavit, this one? 

Yes. 

MR. COHN: He say-3 he doesn't recall it at all. 

THE COURT: My question i3, do you identify the 
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caption in the iiuu^cion? 

MR. EDELL : Ho, ~ con ’ t. 

MR. COHH: Yes. He talKS about in larking — 

MR. EDELL: I ’ ti sortv, yes, T no. 

Do you recall executing an afficlav.it fcr the 
purpose of FTC investigation with respect to the 
examinations which you aid? 

THE COURT: Mow can I keep that out if that's che 
foundation for it? 

MR. HORTHRIP: Be testifies he doesn’t recall it, 

no. 


MR. EDELL: He sayo no, that could be, but X don’t 
recall this at all. Ho identifies his signature on it. 

MR. COHH: kii I’m saying — 


MR. EDELL: I was reading that to Mr. Northri, 


sor ry 


THE COURT: If that’s tne way it was cal loci co .-.is 
attention and that’s the way he identifies it and he says 
it’s his signature, I don’t how I can bar it. 

MR. COHN: Your Honor, I have no objection to the- 
affidavit if we just knock out the heading of it, which T 
think would be appropriate at this time. Mr. Sdell can ruin 
any part of the affidavit he wants to. Ne’il let it in, 
just without the heading. 

And if I lose on the FTC, it will all com* m. I 
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give you the "e:-o cetwts lunch. 

m;:-’ i'YV ■■*,. . - 1 ... - ; . 


••'.a.:van :.vr:jrev? "uw 


can they look ac it wi uncut looking at c\\e ca.t i j.;. r 


kJ*4 * «•-' ' 1 . • * 


., che-y could — "c. Rdeii. coulc read 


it no irin. Then they could reaa at on Tuesday IT I icie. 

T.-!S COURT: Hasn’t t hat already been a thee about a 
Federal Trace Commission complaint against l.igcett a ‘!yoc:.? 

!h\. UDELL: Yes. 

THE C^UPT: They know one exhibit. 

MR. CO’:: 1 : Your honor, it came up in a response to 
a question unsolicited. 

THU COURT: I know, but the jury's heard it. To 
see the caption — 

MR. COIN: Once? 

THE COURT: 'Jell, I'll overrule the objection. 


jury.) 


(The following takes place in tne presence of toe 


MR. EDSLL: I believe we're at page lu, line 


or line IS. 

Q Let me show you another document. Maybe this will 
further jog your memory. 

Mark it a3 Carroll, two, please. 

MR. SD2LL: Your Honor, this is plaintiff's exhibit 


?3 l' r it ! s in the jury binder at page two. 
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ii<ay turn co _ i-y.t 


Q doctor, TVn going to ask you co cake a J.aox 
exhibit marked Carroll two cor identification. T t 
tO 08 an afr icavit executed by vou on November ~li, ' 

If. you cate a look at the third page, ao yen 
recognise that to be your signature, sir? 
h That looks like my signature. 

'1 Do yen recall executing on affidavit fur the pu:;.uu: 
Che Federal Trade coaanistior. investigation with 'respect t 
the examinations which you did? 

A oula you repeat tnat? I don't recall chat. 

Q You don't remember chat? 

A I don't recall that ac all. 

0 >.ouid you take a look at the affidavit ana see if it 
refreshes your recollections in that regard, sir? 

A This one? 

Q Ye s. 

A Tell, that could oe. 

Y T'm sorry? 

A That could be, but l don't recall this at all. 

Q Are the facts as they are set forth in che affidavit 
true and accurate, to the best of your recollection? 

■A I would say so, yes. I recall this part of it 
specifically. Tes. Places 1 was aeeoci steel with is v;h?._ 
that has to do with. 
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trutn. 

Q Do you have t.r.y reason to ‘.ysx levo any of t.;o l veto ip 
the affidavit are not correct, ,:u? 

A " cue 1:3 they 1 re not i;icoerect, yen. 

Q 'Miy don't von continue reading at line If. 

A X gueus I can cut it that way. That ar iar .tno 

can't disagree to it. 

Q Ah far as you are aware, sir, you know of no facts wcic 
would .suege-ic to you that the statements in Carroll two a 
incorrect, correct? 

A That’s the way I would put it. 
o Okay. 

Mere you asked to do thi 3 investigation with ;.n 
to ascertain whether or not there were any p 2T 5 C £ *1C ti * O U L 
changes in these individuals? 

A I don't think so at all. 

0 7 ' T as the subject of cancer ever discussed were you? 


A he. 


MS. COHN: For completeness T -would ar.k that la;; 


19, line 21 through 20, line 0, be read. 

THE COURT: 2?3? 

MR. COHN: 13, 21, 20, 3. In ether words, j cut 
the top of the next page. 


■ :r. spell: They had two. 
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■‘.’h rough 1 1 .'-.a I. 


C Was it your job amply to iroc whether or roc there- 
any type or irritation? 

A More if there ve re any chance a. 

? hiaa type of- changes? 

A Irritations would be one, growths would be another. 

n During the period oc time prior to 105? that you verc- 

practicing, have you ever seen any — sorry — heve you tv 
oeen any cancerous lesions? 

A Indeed, X did. 

Q When you startoc doing this work for Arthur D. Little 
back ir. the ISSCs — 

MR. COMM: Excuse me, that was not part of the 
designation but as long as we did that, we might as well 
read the whole page. 


will. 


stopped. 


■3. SD5LL: I have it highlighted in blue, but 


!IH. COHN: 11T nosed, I aid" is where tne doctor 


Q I will continue — on what sites did you see these ty-.. 
of cancers? 

A I saw them specifically in the tonsil area, m the e.iv 
and in the larynx. 

0 Ana did you ever ascertain the etiology of those 
cancer: 7? 
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A (2 o l c 3 J.'G n - j . > 

n The cause cc the cancers? 

A I can't remember that. 

0 Then you navi started do in 3 this work for Arthur 
Little back m the 1.950's ./ere you aware that claarecte 
smoking had been associated with cancer? 

A X had heard it mentioned. 

C] when you .sav you beard it mentioned — 

A I hadn't heard that specifically was a sauce, although 
there was a discussion at that time. 

0 then you say "a discussion" — there was information, 
literature? 

A Yes and no. 

0 There was information in the medical and scientific 
literature both that it may be a cause and both it nay not 
.oe a cause? 

A That would be about the way to out it. 

0 Oo you remember the work that was done by Cr. Uyndec? 

.A Never heard of him. 

C Prior to 1952 you were aware that the use of tobacco had; 
been associated with different types of cancers? 

A I think it was mentioned, but that's an far as l had 
gone on it. 

MR. C0H? : 1 Your Honor, if we can read from '-'aye 21, 

1 me 20 to the top of the next page through line . 1 . 
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V'i. 'i'C '.LL: T wi U road it. 

0 '.Then were you rrest that tnera was at least in 

issue as to whether or not tr.e toe of tobacco rcsuLt^r' 
some type of tumors? 

A Qh, T. couldn't answer that. 1 don't know. 

Q Mas it ten years 1 , fifceen years, twenty years beEero ; 
did this work at Arthur 2. Little? 

A T suppose I had heard it mentioned, but I couldn't --nay 
cor sure. 

Q Did you ever formulate an opinion as to whether or not 
cigarette smoke was or was not an irritant? 

A I didn’t formulate an opinion. 

HR. COHN: Mait a second. 

Q You never have? 

A do. 

MR. COHN: Excuse me, your Honor. I believa 
that — tnere was an intervening question left out and 
answered at the bottom of Page 23 and the top of 24. 

"R. SDELL: Let's go back to the bottom of 23. 

0 Can you answer the question, sir? 

A I guess no. 

MR. COHN: Can we have the question again, your 

Honor? 

THE COURT: .“Starting at 10. 

0 Did you ever formulate an opinion as to whether or net 
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'-><• was not an irnca.i;? 


Can you andvei . h. a 


, **i ^ »■- l i o n f r. 11 


A T guess no* 

0 Then you car. continue. 

- oidn't formulate an opinion. 

0 You never have? 
r*. : ; o. 

C 1?o you recall that you were to examine the :a:, note, 
t.icoat and accessory organs of these individuals"? 

A You via have to tell me what you mean by accessory 
organs? 

Q Why is that important, sir? 

A Well, you may gee me on something that I have no 
knowledge of and T would say yes or no. 

0 Well, wnat is your understanding of the use of cho tir; 
accessory organs? 

A Well, the lungs cor instance. Any part of the pulmana j 
apparatus or the stomach even and T would have so opinion 
those things.' 

Q When you did che work for Arthur 0. Little, they 
specifically identified for you what cerm vc-s meant by 
accessory organs? 

A I don’t remember. 

0 Do you recall what your understanding was of che use of 
tne phrase accessory organs in terms of your examination in 
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in 

u 

12 

13 

14 

15 
1-5 
17 
1 ,; 
13 
20 
21 
22 

23 

24 
on 


till.*j ii.a t C t 

A I don't know. X didn't any access-my tir-j;:.- 

that I know of. 

MR. COM!': Ycur Honor. 4 — 

MR, EDELL: I will road it. Paco 20, i mo 27. 

M Okay. Do you recall taut toe use- of the phrase 
accessory organs referred specificaliy to the ouatueniun 
orifice, the sinus and larynx? 

A I would agrea with that. 

you don't remember writing a report? 

I don't rc-r,ember any of tnose things, no, 

Do you remember doing the examinations? 

I remember seeing people, yeah. 

You remember that you were doing che work for Arthur 2. 
Little, correct? 

A Ye a. 

0 Bat you don't remember ever preparing ary retort? 

A T don't recall these reports at all to tell you the 
truth. 

0 All you remember about the work that you did for Arenas 
D. Little is that you examined come patients? 

A Yes. 

Q Do you remember anything about your findings? 

A Mot at this stage of the game. 

M.P., EDEX.L: Continuing Page 34. 
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Arthur D. Little vc; going :o be uucd in adverti •.. ir. ? 

A I did not. 

0 Did you ever became awat* of the. fact t.»ai- it war, 

Q3 a basis for an a river rising campaign? 

A Tot that X know of, no. 

UR. shell: Your Honor, we will now deal with an 
exhibit which has been marked P-43 , 'i0. It is in the jury 
binder at Page 5. 


'MS COURT: Counsel advise vhetner there is anv 


objection. 


UR. COM?: Same objection I made before. 

MS. '7 ALTERS: This is already in evidence. 

THU COURT: It is? 

MR. COHi-5: Which one are we talking c’oout. 

THE COURT: P-35. 

MR. CO'rlbi: No objection. Thought it was another 


exhibit, 


UR. COEr.Xj: Can the jury turn to it? 

THE COURT: Yes. Jury can turn to Page 5. 

Q To the best of your recollection no one in Arthur 0. 
Little told you that the work that you were doing for them 
would be used for the basis of an advertising campaign, 
correct? 

A That is correct. 
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*57 

Q You did know that cue test was being pc r f o r,.ec ■■■■';■> 
what effect cigarette smoking had on people though, correct? 
A That was the purpose, I think, of the thing. 

Q The purpose of the — 

A Kxarnination. 

0. Did you know how many cigarettes these patients were 
smoking? 

A Not specifically, Wo, I did not. 

0 When you say not specifically — 

A I don't know whether they had four or 40 or two or one. 

O Is there a reason why you didn't take that type of a 

smoking history? 

A Not particularly. 

Q You knew that they were all smoking, though? 

A I think that is correct, yes. 

Q Upon what fact did you base that assumption? 

A Asking them. 

Q Asking the patients? 

A Yes. 


Q Dr. Carroll, I am going to show you Exhibit 5A through P 
and ask you if you can recognize those, sir? Take a look at 
all of them. 

MR. EDELI,: And these are in the jury binder. Pagea 
6, 10, 14, 18, your Honor. 

NR. COPl-i: This is tne exhibit that I have the same 
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objection co, your honor, as the one before. As you •..•ill 


3ee — 


THE COURT: -That pages? 6? ;.i r . sdeli, 5, ’.mat? 
MR. ED - LL : o,.l0, 14 and 13, Judge. Plaint iff * a 
'...hibit 231S, 2313, 2320 ana 2321, respectively. 


THe. COURT: is that the only basis for the 


objection? 


MR. COHN: Yes. 

THE COURT: Objection overruled. I will permit the 
jury to refer to those. 

Face 5 is tne first. 

MR. EDELL: Yeo. Judge. 

THE COURT: Jury may turn co Page 6. 

Q Take a look at all of then. 

A Mo. What is the question? When you say recognise the-, 
could you explain more what you mean by that? 

Q Do they look familiar to you, sir? 

A That's the type ox examination I might conduct, yes, 

Q Do they appear to be copies of office records prepared 
by you? 

A They could be. 

Q Are thgose records prepared in the format that you 
prepared your office records? 

A That's the routine that I would follow. 

Q When you say routine, do these records appear to be in 
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#<„ 

1 

the format in which you maintained your office record- bac;; 

^ ' 2 

in the 1950's? 


A That's what I say, it's the routine I follow. 

4 

Q Do you have any reason to believe that you" deviated fro-t 

5 

your routine in the examination of patients referred co you 

V 

by Arthur D. Little? 

7 

A No, I don’t think so. 

o 

0 Did you understand that yyour examinations were going to 

9 

be used as part of a study by Arthur D. Little *o conclude 

10 

that cigarette smoking did not have an adverse effect on 

11 

people who smoked? 

12 

A No. 

13 

Q You did not consider yourself to be an expert on the 

14 

r 

effects of cigarette smoking on human beings in 1552? 

15 

HR. COHN: What page? 

• 

MR. "DELL; Page 50. 

17 

MR. COHN: You skipped some. 

18 

A I couldn't say that that was true. 

19 

MR. EDELL: Turning now co page — I think we were 

20 

missing some pages on this, your Honor. 

21 

Excuse me one second. 

22 

Excuse me one second. Judge. 

23 

May I borrow one from the defendants? 

24 

MR. COHN: Sure. 

in 

n 

• 

What page are we on, Mr. Sdell? 
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i*n 


EOELL: 


Page 4."?, I believe 


THE COURT: 


You stopped at 52. 


Your last one 


was — 

HR. CO HU : :ie were up to 52, T think.~ 

MS. EOF;LL: I want to make sure I didn't -a a ;y 
anything in the interim. 

MR. COMM: Can we exchange it? These have :>y note 

cn — 


iS. 

3DELL: 

I won’t know the 

designated portions. 

MR. 

COHN: 

Do you mind if I 

stand here. 

HR. 

3DELL: 

You can sit down 

. I will use this. 

MR. 

COMM: 

What page? 


MR. 

3DELL: 

Page 45. 


THE 

COURT: 

If you want time 

to check we can break 


for lunch. 

MR . EDS LL: Sorry. 

THE COURT: We will break for lunch and resume 2 ; 

2:15. 

All rise for the jury, please. 

(Jury excused.) 

(Luncheon recess.) 
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DANIEL PROVOST 

By Mr. Edell 2484 23-48 

By Mr. Cohn 2543 

Deposition of Walter E. Carroll read - pg. 2559 
Deposition of William Bates, Jr. read - pg. 2587 


EXHIBIT 


IDENT. EVP. 




P-2705 

P-2745 

P-939 


2492 

2502 

2556 


http://legacy.library.ucsf.e(Jb[/ticb!pnrtllpBtf)jO)^pdt(v.industrydocuments.ucsf.edu/docs/szxl0001 






